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OPINION

Thisis an intentional tort action for assault and battery resulting from a dispute between
neighbors. After a bench trial, the trial court awarded Plaintiff James McCain a judgment of
$1,697.50, and found in favor of the Defendant on Mary McCain’s claim. We affirm.

Plaintiff/Appellants, James and Mary McCain (“Mr. and Mrs. McCain”), and the
Defendant/Appellee, Cary Vaughn (“Vaughn”), live in a rural neighborhood in Rosemark,
Tennessee. Thesubdivision consistsmainly of large, four-acrelots. Vaughn and hismother bought
the four-acre lot adjacent to the McCains' property. They obtained permission from the Shelby
County Planning Commission to subdividethelot into two-acre parcel s so that they could build two
houses on the property. The McCainswere very unhappy about V aughn’ s plansto build two houses
on histract.

On the afternoon of Sunday, June 26, 1994, the McCainswere sitting in their gazebo beside
apond that separated their property from Vaughn’s property. Vaughn was next door examining the
construction on hishomewhen he noticed that hisneighborswere outside. Vaughnwalked onto the
McCains' property to speak with them, in what he described as an effort to “smooth things over”
after the previous conflict before the Shelby County Planning Commission. Vaughn had astick in
one hand, and put out his other hand asif to shake handswith Mr. McCain. Vaughn said “My name
isCary Vaughn.” Mr. McCan responded by tdling Vaughn that hedid not care who hewas, and
told Vaughn to leave his property. Witnessestestified that Mr. McCain used profanity in talking to
Vaughn. It is undisputed that the McCains were very hostile towards Vaughn. Vaughn did not
leave, but continued spesking to the McCains. Mrs. McCain then stepped out of the gazebo,
approached Vaughn, and repeatedly and excitedly ordered Vaughn to go home.

When Vaughn did not |eave the property, the atercation became physical. The McCains
allege that Vaughn strudk or pushed Mrs. McCain in the shoulder, knocking her to the ground.
Vaughn testified that he dd not recall Mrs. McCain falling to the ground. Seeing his wife on the
ground, Mr. McCain jumped out of the gazebo and threw apunch at VVaughn, missing him. Vaughn
then struck Mr. McCain in the side of the head, grabbed him by the left arm and threw him to the
ground. Vaughn struck Mr. McCain several more times before walking back to his property.

The McCains called the Sheriffs Depatment. Vaughn was subsequently charged with
aggravated assault. He pled guilty to two counts of misdemeanor simpleassault pursuant to Alford

v. North Carolina, 400 U.S. 25 (1970), which allows a criminal defendant to plead guilty while



protesting hisinnocence “when the defendant had intelligently concluded that hisinterestsrequired
entry of aguilty pleaand the record beforethejudge contained strong evidence of actual guilt.” Ford
v. State, 1988 WL 58311, at *1 (Tenn. Crim. App. 1988) (citing Dortch v. State, 705 SW.2d 687
(Tenn. Crim. App. 1985) (“ A guilty pleamay be accepted by thetrial judge even when the defendant
saysthat heisinnocent so long asthereisafactual basisfor the guilty plea.”)). During the criminal
proceeding, Vaughn stated that he was not guilty, but was entering the guilty plea because of the
possibility of a conviction of the greater offense of felony assault. McCain received a suspended
sentence and probation for one year.

Asaresult of her fall inthe confrontation withVaughn, Mrs. M cCain suffered abrokentibial
plateau fracturein her left leg. Mr. McCain suffered apartial distal bicepstendon rupturein hisleft
arm. Both McCains were subsequently treated by Memphis Orthopaedic Group for their injuries.
The McCains sued Vaughn for assault and battery and sought compensatory and punitive damages

At the bench trial inthis case, the McCans sought to introduce into evidence a statement
giventothe Shelby County Sheriff’ sDepartment by an eyewitnesstotheincident, Ms. Terry Pitman.
Pitman gave a recorded statement shortly after the incident. The recording was later reduced to
writing. At trial, Pitman admitted that she could not remember someof the things contained in the
statement. In particular, Pitman could not recall seeing Vaughn push or strike Mrs. McCain,
although the statement says that she saw the alleged battery. The tria court refused to admit the
statement into evidence because Pitman could not affirmatively state that she remembered seeing
Vaughn push Mrs. McCain.

At the conclusion of the evidence, the trial court issued an oral ruling. It noted that Mr.
McCain’'s statements to Vaughn were provocative words which could be considered in mitigation
of any damagesfrom assault. Asto Mrs. McCain’sclaim that Vaughn assaulted her, thetrial court
recalled Mrs. McCain' s testimony that she did not know how she found herself on the ground, and
Ms. Pitman’ sinability to say that she saw Vaughn strike or shove Ms. McCain. Thetria court also
observed that Mrs. McCainfell forward, and indicated that thiswould beinconsi stent with her being
struck or shoved by Vaughn. Thetria court concluded that Mrs. McCain must have slipped, and
that Vaughn did not assault her.

Asto Mr. McCain’'s claim of assault and battery against Vaughn, the trial court found that

Mr. McCain attempted to hit Vaughn and that Vaughn responded with more force than was



necessary to defend himself. Therefore, it concluded that VVaughn had committed battery on Mr.
McCain, but mitigated the damages awarded to Mr. McCain because of Mr. McCain’ s provocation
of Vaughn. The trial court stated that, in the absence of provocation, it would have awarded
compensatory damages of $1,697.50 plus$7,500 for painand suffering. Inview of the provocation,
however, thetrial court awarded only compensatory damages of $1,697.50. No punitive damages
were awarded. From this decision, the McCains now appeal.

The McCains raise three issues on appeal. First, they contend that the trial court erred in
refusingto admitinto evidence Terry Pitman’ ssatement to the Shelby County Sheriff’ sDepartment.
The McCains also argue on appeal that the evidence preponderates against the trial court’s finding
that Mr. McCain provoked the assault by Vaughn. Finally, they argue that the evidence
preponderates against the trial court’s conclusion that Vaughn did not assault Mrs. McCain.

We review this case de novo upon the record with a presumption of the correctness of the
trial court'sfindingsof fact, unlessthe evidence preponderatesagainst thosefindings. Tenn. R. App.
P. 13(d). Thereis no presumption of correctness of thetrial court’s conclusions of law. Union
Carbide Corp. v. Huddleston, 854 S.W.2d 87, 91 (Tenn. 1993).

The McCains argue first that the trial court erred in refusng to admit into evidence the
statement given to the Shelby County Sheriff’s Department by the eyewitness, Terry Pitman. The
McCains claim that the statement should have been admitted under Rule 803(5) of the Tennessee
Rules of Evidence even though Pitman could not corroborate the statement at the time of trid.

Rule 803(5) of the Tennessee Rules of Evidence states:

Recor ded Recollection. A memorandumor record concerningamatter about which

a witness once had knowledge but now has insufficient recollection to engble the

witnessto testify fully and accurately, shown to have been made or adopted by the

witness when the matter was fresh in the witness's memory and to reflect that

knowledge correctly. If admitted, the memorandum or record may be read into
evidence but may not itself bereceived as an exhibit unless offered by an adverse

party.
The McCains argue on appeal that every element of Rule 803(5) was met, and that the trial court
erred in refusing to admit it. 1n response, Vaughn points out that Pitman could not testify that the
statement actually reflected her knowledge as to whether Vaughn pushed Mrs. McCain.
Consequently, Vaughn maintains that the trial court properly excluded the statement from the
evidence.

“Atrial court isgiven considerablelatitudein theadmission of evidenceandwill bereversed



only for an abuse of discretion.” Aussenbergv. Kramer, 944 SW.2d 367, 370 (Tenn. App. 1996)
(citing Steele v. Fort Sanders Anesthesia Group, P.C., 897 SW.2d 270, 275 (Tenn. App. 1994)).
The Sheriff’s Department recorded Pitman’s statement during a telephone interview, and later
reduced it to writing for purposes of Vaughn’scriminal prosecution. Pitman could not confirm that
was completely correct. Based on the record as a whole, we cannot conclude that the trial court
abused its discretion in refusing to admit Pitman’s statement. The trial court is affirmed on this
issue.

TheMcCainsalso arguethat the evidence preponderatesagainst thetrial court’ sfinding that
Mr. McCain provoked Vaughn’ sassault. Tennesseelaw allows adefendant to produce evidence of
provocation for the purpose of mitigating damages awarded to thePlaintiff. Dent v. Holt, 1994 WL
503891, at *1 (Tenn. App. 1994). The court in Daniel v. Giles espoused the rule for admitting
evidence of provocation in the mitigation of damages.

Whileno words, or insults, or opprobrious epithets can justify an assault and battery,

still in acivil action for assault and battery, evidence of provocation, cdculated to

heat the blood or arouse the passions of areasonable man, offered at thetime of the

assault and battery, or so recently before as to constitute part of the res gestae, is

admissible and must be considered by the jury in mitigation of damages.

Danid v. Giles, 108 Tenn. 242 (1901) (citing Jacaway v. Dula, 15 Tenn. 49 (1834); Chambersv.
Porter, 45 Tenn. 273 (1867)); see Evansv. Bryan, 145 SW.2d 557 (Tenn. App. 1940); Jenkinsv.
Hankins, 98 Tenn. 545 (1897).

In this case, the trial court decreased Mr. McCain’'s damages because “there was certainly
provocation on the part of Mr. and Mrs. McCain on that day.” See, e.g, Smythe v. Easy Quick
Stores, Inc., 754 SW.2d 57 (Tenn. App. 1988); Arnold v. Wiley, 39 Tenn. App. 391, 284 SW.2d
296 (1955). Thetrial court found provocationin “the words used by Mr. McCain coupled with his
jumping over therail of the gazebo and taking apoke at Mr. Vaughn.” Therecord indicatesclearly
that Mr. McCaintook the first swing at VVaughn, and VVaughn responded by throwing Mr. McCain
to the ground and hitting him repeatedly. The trial court found Vaughn responsible for Mr.
McCain's lost wages and medical bills because Vaughn’s actionswent beyond sdf-defense. The
evidenceintherecord preponderatesin favor of thetrial court’ sdecision. Thetria court isaffirmed
on thisissue.

TheMcCainsaso arguethat the evidence preponderatesagainst thetrial court’ sfinding that

Vaughn did not assault Mrs. McCain. Inreaching this conclusion, thetrial court noted that Pitman



stated in her testimony tha she did not see Vaughn push or hit Mrs. McCain, that Mrs. McCainfell
forward and to the right, an unlikely position for someone who had been pushed or struck by
someone facing them, and that Mrs. McCain admitted that she did not know how she ended up on
the ground during the confrontation with Vaughn. She could not unequivocally state that VVaughn
struck or pushed her. The evidence supports the trial court’s finding that Vaughn did not assault
Mrs. McCain.

The McCainsarguethat Vaughn should bejudicially estopped from alleging that he did not
strike or push Mrs. McCain, because he pled guilty to assault in criminal court. This issue was
addressed in Grange Mutual Casualty Company v. Walker, 652 S\W.2d 908, 910 (Tenn. App.
1983). In Grange, the Court determined that “[a] criminal court conviction may work an estoppel
in a subsequent civil action where theissues have been determined in the previous prosecution. A
plea of guilty, however, is generally not conclusive on the issues in a subsequert civil action.”
Grange Mut. Cas. Co., 652 SW.2d at 910. The Grange court held that a guilty plea was
“competent evidenceasan admission againstinterest.” 1d., seealso McFagdon v. City of Memphis
731 SW.2d 530 (Tenn. App. 1986). Therefore, the guilty plea was admissible and did not estop
Vaughn from testifying that he did not assault Mrs. McCain. Considering therecord asawhole, the
evidencepreponderatesinfavor of thetrial court’ sfinding that VVaughn did not assault Mrs. McCain.
The decision of thetrial court on thisissueis affirmed.

Affirmed. Costs are assessed against the Appellants, for which execution may issue, if

necessary.
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